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Reprieve for Land Owners as Court Grants Ministry of Lands an Extension to Regularise Title
Deeds
The High Court on 31st January 2018 granted the Ministry of Lands an extension for a further period
of six months to promulgate regulations and land registration forms including forms for Title Deeds
and Leases in compliance with the judgment of the Court (Onguto J) dated 19th December 2016 in

Anthony Otiende Otiende versus Public Service Commission and 2 Others (Petition Number 54 of 2015).
Registration forms, leases, title deeds, grants, certificates of title and certificates of lease issued by
the Cabinet Secretary, Ministry of Housing, Land & Urban Development (the “Cabinet Secretary”)
since 2013 were declared unconstitutional, null and void in accordance with the judgement delivered
on 19th December 2016. This is because they had been made without parliamentary scrutiny, public
participation or the participation of the National Land Commission.
Enforcement of the decision to invalidate over 3 million land titles would have a magnanimous
impact on the process of registration of title. Taking this into consideration, the judgement was
suspended for a period of 12 months from 19th December 2016 to allow the Cabinet Secretary time
to develop a set of regulations which would serve to regularize this invalidity. The Cabinet Secretary
commissioned a Task Force which proceeded to develop a set of Land Regulations which were
published between November 2017 and December 2017 and transmitted to Parliament for approval
before the expiry of the extension period.
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Owing to the fact that Parliament had not approved the regulations by the judgement deadline, an
application seeking extension of time was filed on 14th December 2017, and the matter was heard in
the High Court on 31st January 2018 resulting in the extension of the compliance period for a further
six months. This extension was granted on the basis that significant progress had been made by the
Cabinet Secretary to comply with the 2016 order, and also noting that the Cabinet Secretary had no
control over the workings of Parliament.
To date, Parliament is yet to approve of the regulations as the National Assembly is in the process of
constituting its committees, including those committees that deal with subsidiary legislation.
What does the potential invalidation of title deeds mean for landowners holding titles deeds granted
since 2013?
The invalidation of title deeds granted since 2013 would have far-reaching consequences in the real
estate sector, the financial market and the economy in general.
Under Kenyan law, the effect of a revocation of title is the immediate cancellation of all charges relating
to the property. Financial institutions holding land titles as collateral for loans would therefore potentially
face huge losses, as lenders would effectively be holding collateral whose value they cannot realise in
the case of a default. As a consequence, the process of borrowing will become more challenging for
loan applicants, as banks would be hesitant to lend to applicants holding titles issued after 2013.
The ripple effects are also bound to be felt throughout the economy, as businesses in a range of sectors
from manufacturing to real estate rely on bank financing using land as collateral to finance economic
activity. Furthermore, the due diligence process preceding real estate and financial transactions may
become more lengthy as buyers and financial institutions will seek to thoroughly ensure that their
interests are fully protected. Consumer confidence in the real estate market will also take a fall, leading
to a drop in market pricing and resulting in losses for property owners.
The extension period lapses on 31st July 2018, and it remains to be seen whether the regulations will
meet the approval of Parliament or whether the 2016 judgement will be enforced.
For more information on real estate matters, please contact our real estate team.
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